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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :- A
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The West Regional Bench of Customs, Excise, Service Tax Appeliate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. & Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated. :




m2n
(iii) frfr aRifrad 1004 @ O 86 @ Su-uRpl @ Q) @ aigfa orfie Weamep]
Prowaah, 1994 @ FEm o (U) & affa PwiRa wei wadr F & o weh vd SHe A
- AR, B IeE Yo (@) & ander 7 ufrdt (OIA)( Twd @ il wfiy &Ff) 8 ermR
JIRRT, WETUD [/ TY YA AT Aziek B Saurs Yob, e IRTRIERYT BT IS B
3 Fréw 39 gu ARy (O10) W wfty e & -

(?ii) ) 'I_”he appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form $T~7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of. Commissioner Central Excise (Appeals)(OlA)(one of

which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule- in terms of the Court Fee Act, 1975, as amended.
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3. Atlention is also invited to the rules covering these a
contained in the Customs, Excise and Service Appellate Tribunal (Procedure
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Fihance (No.2) Act, 2014.
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ORDER IN APPEAL

M/s. Utopia Holidays, 404, Abhigam Complex, Opp- Doctor House,
C.G.Road- Ahmedabad 380 006 (hereinafter referred to as ‘appellants’) have
filed the present appeals against the Order-in-Original number AHM-SVTAX-
000-ADC-008-16-17dated 31.03.2016 (hereinafter referred to as 'impugned

orders’) passed by the_,@dditional‘ Commissioner, Service Tax HQ,

- Ambawadi, Ahmedabad (hereina?ter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants, holding Service
Tax registration number AACF U1349N STOO01, were engaged in providing
taxable service under the category of ‘Tour operator Service-65(105)(n).
Appelléht engaged in tour operator service, whereby service being provided
included outbound tour and outside India hotel booking. Appella"r\t has
claimed exemption on the basis of rule 3 of Export of service Rule, 2005 and
not paid service tax of Rs. 26,44,320/- during 2009-10 to 2012-13 on
bundle of taxable service in relation to foreign tour (provided to India base
tourist) and service tax of Rs. 19,849/- during 2009-10 to 2012-13 on
foreign' Hotel Booking service tour (provided to India base tourist). Total
service tax not paid is Rs. 26,64,169/-

>

3. Department is of view that since the receipt of income by the
appellant-assesses is in Indian currency and not in convertible foreign
currency, it is not export of service in terms of Rule 3(2)(b) of Export of
service Rule, 2005, hence exemption from payment from- service tax is not
available to appellant. Adjudicating authority confirmed the demand of Rs.
26,64,169/- under section 73(2) of FA, 1994 and ordered to recover with
interest under section 75 of FA, 1994. Also imposed penalty of Rs.
-26,64,169/- and Rs. 10,000/- under section 78 and 77(2) of FA Act, 1994
respectively. '

4. Being aggrieved with the impugned order, the appeliants preferred an
appeai'on 29.06.2016 before the Commissioner (Appeals-II) wherein it is
contended that SerVice tax is not payablve on such service provided to
outbound Indian tourist in terms of CBEC letter F. No. B/43/10/97-TRU
dated 22.08.1997 Trade Notice No. 110/97, dated 28.08.1997. Service
provided to outbound tour and hotel booking out side India is export of
service. Appellant is silent on how Rule 3(2)(b) of Export of service Rule,
2005 are not applicable them.

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records grogkds

of appeal in the Appeal Memorandum and oral submissions ?a’df byt Lthe\‘\;‘

B BN
<A




4 V2(ST)109/A-1/2016-17

appellants at the time of personal hearing. Short question to be decided is
whether tour operator service and foreign hotel booking service rendered to

outbound Indian tourist is export of service or not.

6. I find that notice has been issued on ground that since the receipt of
payment is in Indian Rupees and not in convertible foreign currency, it is not
- the export of service. One of the criteria for export of se'fvice as per Rule
3(2)(b) of Export of Service Rule, 2005 is that, the payment should be in
convertible foreign currency which is not so in present case, therefore it is
not export of service. Moreover the location of service provider and receiver
is in taxable territory; therefore service of tour booking and hotel booking is
rendered in taxaﬁble territory. Consequently appellant is liable to pay the

service Tax.

7. Adjudicating authority confirmed the demand raised on ground of SCN
itself and has further added that the Tour commencAes and terminates in
India and as per definition of tour given in Section 65(113) Tour means a
journey from one place to another irrespective of the distance between such
place (i.e it is not specifically mentioned that places should be India itself). It
is observed by adjudicating authority that appellant is purchasing whole
package from M/s Star Holiday Mart Pvt. Ltd., Singapore (the Foreign
Service provider) under tax invoice issued by M/s Star Holiday Mart Pvt. Ltd
and remittance is made in foreign currency by appellant to Foreign Service

provider, Singapore. And said packages are sold to outbound Indian tourist ' Q
on appellants own invoices for which payment is collected in Indian Rupees.
So there is no remittance of foreign currency from abroad to India, therefore

it is not export.

8. Appellant has contended that Service tax is not payable on such service

provided to outbound Indian tourist in terms of CBEC letter F. No.
B/43/10/97-TRU dated 22.08.1997 Trade Notice No. 110/97, dateg
28.08.1997. Appellant is silent on how Rule 3(2)(b) of Export of serviié’ié’f}

Rule, 2005 are not applicable them. e

&

8.1 I find that said letter was issued much before the introduction of Export;i:i,iot -

-t

of Service Rule, 2005 issued in exercise of the powers conferred by section
93 & 94 of the Finance Act, 1994 (32 of 1994). Export Rules,2005 issued
under section 93 and 94 of FA, 1994 have precedence or have more force
over simple letter issued by Board or Trade Notice. Said letter or Trade
Notice may be relevant at that time in absence of specific Export Rules. I %
find that in whole appeal memo, appellant has not answered as to why
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criteria or condition of receipt of convertible foreign currency as stated in
Rule 3(2)(b) of Export of Service Rule, 2005 is not applicable to them for
considering their said service as Export.

9. Appellant has not disclosed said income in ST-3 return. It was at the
instance of department said issue has come out. I uphold imposition penalty
under section 78 and 77(2) and also uphold recovery of demand with

interest.

10. In view of above, appeal filed by the appellants is rejected.
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11. The appeals filed by the appellant stand disposed off in above_terms.
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ATTESTED

(R.R.'RATEL)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Utopia Holidays,

404, Abhigam Complex,

Opp- Doctor House,

C.G.Road-

Ahmedabad- 380 006 Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commissioner, Service Tax Div-III, APM mall, Satellite,
Ahmedabad. | "

5) The-Asst. Commissioner(System), C.Ex. Hg, Ahmedabad.
6) Guard File. |

7) P.A. File.
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