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1gar (gr4ha - Il) hr arafaa )a surd yea
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cJ, ~ ~: File No: V2{ST)0109/A-ll/2016-1~ S/[0~·

.g 3r@lea mar in: Order-In-Appeal No ..AHM-SVTAX-000-APP-252-16-17

~Date: 21.03.2017'isl"RI ffl c#r~ Date of Issue Blt-:L~/11=.

Passed by Shri Uma Shanker Commissioner (Appeals-II)
agar ara 3earara : 3lgmarea grr ut qr om?gr i

--------~: ----- ~~
Arising out of Order-in-Original No AHM-SVTax-000-ADC-008-16-17 Dated 10.05.2016 Issued

by ADC STC, Service Tax, Ahmedabad

tT 314"1~¢df cpf -=rr=r :g::cf -qm Name & Address of The Appellants
Mis. Utopia Holidays Ahmedabad

sa or@) arr orig al{ ft ciffcrcr Ufra qTf@jar) al 3r4la if=Ru var a a
7ar &­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

#tar fen, UTT< zye vi hara or4lat4 mrnrf@raw at 3rf)a-­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcrm<l~.1994 cBl" tTRf 86 cB" 3iasfa arflaa at R9' cB" 'CfIB cBl" 'G'IT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a Ra ft fl zyc, Ura ca vi hara 3r4)#tr =urn@awr i1. 20, q ea
6lffclc~ cjjA.Ji-3°,g, ~"fl'R, ~6l-Jc\I61lc\-380016 .

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016 ..

(ii) ~~ cITT fcrmll'~- 1994 cBl" tTRf 86 (1) cB" 3@<@ ~~
Pllll-11 q C'l"i, 1994 fra (1) cB" 3@<@ fr[~ Lj)r=f ~:tr- 5 'if 'EfR ~ if cBl" 'G'IT
ah+ft vi sr rr fr arr #a flrsa s#ta #t n{ eh urt Ifft
al Rt a1Rei (qi a va qfra IR elf) ajh me;fra en ii urnf@raw at +nrft fer
%_ cITTT # fa v1au~a &tr 4a a nu4ls # erzua xful'l~I'< aa aifa ayr 'fiCf
if sf ala at nir, ants #6t iT 3ITT' C'fl1TllT Tf<TT ~~ 5 cmsr m ~ cpl{ t cffii ~
1 ooo/ - 'C!f1x-r ~ iWfr I uei ?hara alt qi, nu at nit 3ITT' C'fl1TllT 1Tll'T ~~ 5 C'lruf 'llT
50 C'lruf 'ci"cb 'ITT 'ITT ~ 5000/ - 'C!f1x-r~ iWfr I usf ?aa al in, an at air 3ITT' C'fl1TllT Tfm
~~ 50 cmsr ul maa vnrar a aei q; 1oooo/- 'C!f1x-r~ iWfr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be .filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is niore than fifty- Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector
Bank of the place where the bench of Tribunal is situated.
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(iii) fcrfrl7.! 3Tfuf.TT!ll,1994 ,tr ~WI 86 "ilTT \;)q-~TF<J3ll 1{cT (2~) cf> 3~ 3flflc;f mrTo/<

. Pm•!Tc!cfi, 1994 cf> frmi:I g (21:!) cf> 3i"fritfr f.Jqll1c1 1rnit i:;fr.t\.-7 Ti ,#r uJT x-icf><fi i::cf \R-lcfi -ml!.l
' -- 3Wf<ffi.. ~- sn gr=as (3ft) #a srr ufii (0IA)( aimfr uf &tf) i'rv

3lll:J'Ri. "ffiWfif> / i:l"tf 3ll-gcrn 3T~ A219k cf>;:ctTTf JI yen , a7@)tr urnf@raw al araaa c!wl
#rr ta g arr (oIO) cffr Wc1 1)--uR) IDTfr I

(iii) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994 shall be
filed ih Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 °and shall
be ar,companied by a copy of orde'. of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified c_opy) aqd copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal. .

2. 7.l~m'~lTfmf ~f<TTR<.T ~ 3Tfuf.i7.fl'I, 1975 grii u aryqa--1 a affa feffa sg
314I qGl 3tu vi err qt@ear #a mu 6 4R W z,; 6.50 /- tm <ITT -=mi:ITWI ~ fe.,1,c
mu it Reg I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. x-\'l'H ~~. ,:ffCHcf ·Wfi i::cf i-rcnc!TT 3141<.ffl-T ~<-lli?rcfi'i.!111 (a,rfRafe) fzmnra6n), 1os2 ii fla
~/ ~1RJ 'l•icilttc1 1-rrwrr at affraa qr [nii 4$) 3it f an 3flcfifiTT'r fc),m vl@T 'il' 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tr era, be&tr 3=UT Ia i:rc/ Wfl<ll""{ 3-lr.!iMm if@)aw (a4l h n,f 3rqaf hmail al
c4tu 3eurz Qrn 3f@1@qua, @&gynr 39qh3ia fr(ism-2 3rf@1fasoy(sty fr isf
9) fziin: s&.oz.2o¢y 5it Rfa4r 3f@)farm, &&y R rta a 3iaua an at 2ft amp ar are , arr
fffr weq4-f@ arraar 3rfa &, qraf gr rr ls 3iala sum # 5a a«it 3rhf@a ear 0fr
a«tatqv a 3if@ra@t

~ic'"c,)'lf .5fC[fc; ~~; 'C!tT W!JcITT" in 3irfJ\-a" 'JlraT fcncr 'JT\T ~FIT" al~ Ql~f \); -
!il 'tITTT 11 $t hr iif fafa znar
(iil Mere: ~r cfir r!l' ·JT$" .rnc=r uftl
(iii) ti~c ;;JJ"I[ ~<lcf.fl'cfi>fr <ll ~<fJ-f 6 fn Jicf'J@ ~ {cl'iiff

c::, JJJ"J) 6'11rc='f '..$ fi.li ~ff ~m:r l!i •;iTc1'1.ncT fr.ltn<T c<i. 2) 31Rl~. 2014 m :mn=a:r :r) qfr fc!TT.-\'l
gr4r4)ruf@0nrth mar flare)trFrater 31fl vi 3rd atI.=t'f,t i,;'P'r 1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax. "Duty demanded" shall include:
(i) amount determined under Section ·t 1 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<=',, Provided furt11er that the provisions of this Section shall not apply lo the stay
applicatioil and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) ~tr 'fic1•ot ell, rfff 31f~Qf -m \ffi1 37qr Ir@raw hmar sri area 3rerur erca z c;us
fcr~~ c=1r 'JTT<IT fcr,,r arr erah 10% y1arrq 3l aziha auz fa1fa ta zy-gcr,

10% 0praterqRtstraft1 . ,,.,..,-- ·--•·-·-..

4(1) In view of above, an appeal against this order shall lie before the_ Tri_bunal o'}{:~~1-1"-~!i~'\,
payment of 10% of the duty demanded where duly or duty and penalty are 111 dispute, o_rti~ ~,:?-, <l''0/Z ·
pe1ialty, where penalty alone Is m dispute. ! C, ~~~f i'~,» ­i'- -~- ;'l- "'...,, .. >
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ORDER IN APPEAL

V2(ST)109//\-ll/2016-17
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M/s. Utopia Holidays, 404, Abhigam Complex, Opp- Doctor House,

C.G.Road- Ahmedabad 380 006 (hereinafter referred to as 'appellants') have

filed the present appeals against the Order-in-Original number AHM-SVTAX­

000-ADC-008-16-17dated 31.03.2016 (hereinafter referred to as 'impugned

orders') passed by the_Additional Commissioner, Service Tax HQ,
'Ambawadi, Ahmedabad (hereinafter referred to as adjudicating authority');

2. The facts of the case, in brief, are that the appellants, holding Service

Tax registration number AACF U1349N ST001, were engaged in providing

taxable service under the category of 'Tour operator Service-65(105)(n).

Appellant engaged in tour operator service, whereby service being provided
included outbound tour and outside India hotel booking. Appellant has

0 claimed exemption on the basis of rule 3 of Export of service Rule, 2005 and

not paid service tax of Rs. 26,44,320/- during 2009-10 to 2012-13 on

bundle of taxable service in relation to foreign tour (provided to India base

tourist) and service tax of Rs. 19,849/- during 2009-10 to 2012-13 on
foreign Hotel Booking service tour (provided to India base tourist). Total

service tax not paid is Rs. 26,64, 169/-

3. Department is of view that since the receipt of income by the

appellant-assesses is in Indian currency and not in convertible foreign

currency, it is not export of service in terms of Rule 3(2)(b) of Export of

service Rule, 2005, hence exemption from payment from service tax is not

available to appellant. Adjudicating authority confirmed the demand of Rs.
26,64,169/- under section 73(2) of FA, 1994 and ordered to recover with
interest under section 75 of FA, 1994. Also imposed penalty of Rs.
26,64,169/- and Rs. 10,000/- under section 78 and 77(2) of FA Act, 1994

respectively.
4. Being aggrieved with the impugned order, the appellants preferred an

appeai on 29.06.2016 before the Commissioner (Appeals-II) wherein it is

contended that Service tax is not payable on such service provided to

outbound Indian tourist in terms of CBEC letter F. No. B/43/10/97-TRU
dated 22.08.1997 Trade Notice No. 110/97, dated 28.08.1997. Service
provided to outbound tour and hotel bo.oking out side India is export of
service. Appellant is silent on how Rule 3(2)(b) of Export of service Rule,

2005 are not applicable them.
DISUSSION AND FINDINGS

1.'5%24%%/. a ?s'{8/ s» \92A,± $3 a¥[ { }. > 1

\~- 'c ·\. f<.¥,"'.1\ ;:::::
. .- '." ,• -« A,, ,«0...A



appellants at the time of personal hearing. Short question to be decided is
whether tour operator service and foreign hotel booking service rendered to

outbound Indian tourist is export of service or not.

6. I find that notice has been issued on ground that since the receipt of

payment is in Indian Rupees and not in convertible foreign currency, it is not

the export of service. One of the criteria for export of service as per Rule
3(2)(b) of Export of Service Rule, 2005 is that, the payment should be in
convertible foreign currency which is not so in present case, therefore it is
not export of service. Moreover the location of service provider and receiver

is in taxable territory; therefore service of tour booking and hotel booking is

rendered in taxable territory. Consequently appellant is liable to pay the

service Tax.

4 V2(ST)109/A-ll/2016-17

provided to outbound Indian tourist in terms of CBEC letter F. No.

B/43/10/97-TRU dated 22.08.1997 Trade Notice No. 110/97, date,,$.2po.le9! %.
28.08.1997. Appellant is silent on how Rule 3(2)(b) of Export of service° # &
Rule, 2005 are not applicable them. (_7~ }1~,~ ~s ,'l} 4e .
8.1 I find that said lett€r was issued much before the Introduction of Expo~_:/ -·
of Service Rule, 2005 issued in exercise of the powers conferred by section ~
93 & 94 of the Finance· Act, 1994 (32 of 1994). Export Rules,2005 issued

7. Adjudicating authority confirmed the demand raised on ground of SCN
itself and has further added that the Tour commences and terminates in
India and as per definition of tour given in Section 65(113) Tour means a
journey from one place to another irrespective of the distance between such

place (i.e it is not specifically mentioned that places should be India itself). It
is observed by adjudicating authority that appellant is purchasing whole
package from M/s Star Holiday Mart Pvt. Ltd., Singapore (the Foreign

Service provider) under tax invoice issued by M/s Star Holiday Mart Pvt. Ltd
and remittance is made in foreign currency by appellant to Foreign Service
provider, Singapore. And said packages are sold to outbound Indian tourist

on appellants own invoices for which payment is collected in Indian Rupees.
So there is no remittance of foreign currency from abroad to India, therefore
it is not export.

8. Appellant has contended that Service tax is not payable on such service

under section 93 and 94 of FA, 1994 have precedence or have more force
over simple letter issued by Board or Trade Notice. Said letter or Trade
Notice may be relevant at that time in absence of specific Export Rules. I
find that· in whole appeal memo, appellant has not answered as to why

l
l
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criteria or condition of receipt of convertible foreign currency as stated in

Rule 3(2)(b) of Export of Service Rule, 2005 is not applicable to them for
considering their said service as Export.

9. Appellant has not disclosed said income in ST-3 return. It was at the
instance of department said issue has come out. I uphold imposition penalty

under section 78 and 77(2) and also uphold recovery of demand with

interest.

10. In view of above, appeal filed by the appellants is rejected.

ATTESTED

(R.R~)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

The appeals filed by the appellant stand disposed off in aboveterms.

8%8­
(3m ~fi:fR")

3-lWcFc=f (~- II).:,

314as zarr a Rt are 3r4 a fqzrt 3qlaa at# faznr srar ;

To,

M/s. Utopia Holidays,

404, Abhigam Complex,

Opp- Doctor House,

C.G.Road-

Ahmedabad- 380 006 Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.
3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commissioner, Service Tax Div-III, APM mall, Satellite,

Ahmedabad.
5) The-Asst. Commissioner(Syst~m), C.Ex. Hq, Ahmedabad.

6) Guard File.

7) P.A. File.

11.

11.
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